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RECENT CASE NOTES 575 

is no duress until some actual measures are taken to enforce collection. Miner 
v. Clifton Township (1912) 30 S. D. 127, 137 N. W. 585. But it has often been 
held, as in the instant case, that a payment, under protest, of an illegal tax 
to avoid the accrual of heavy penalties for delay is duress, though no pro- 
ceedings have been taken or threatened. Atchison, etc., Ry. v. O'Connor (ion) 
223 U. S. 280, 32 Sup. Ct. 216; Underwood Typewriter Co. v. Chamberlain 
(1917) 92 Conn. 199, 102 Atl. 600. To hold otherwise would mean a costly 
impediment to business, since such payments are practically compulsory. 
Because suit could not be maintained against the state, recovery was sought 
in the principal case against the collector. And a state official who has com- 
mitted an unconstitutional act under color of authority from the state is not 
shielded by the state's immunity from suit. See Nevada, etc., Co. v. Hamilton 
(1916, D. Nev.) 235 Fed. 317, 322. So taxes invalidly assessed and paid, as 
in the instant case, are recoverable if the collector understands the payor regards 
them as illegal. Erskine v. Van Arsdale (1872, U. S.) 15 Wall. 75; Atchison, 
etc., Ry. v. O'Connor, supra. Otherwise the plaintiff would be remediless, 
whereas the collector will usually be reimbursed by statute or appropriation. 

Wills — Interpretation — "Legal Heirs and Next of Kin" — Gift of Re- 
mainder. — The testatrix gave her residuary estate in trust to her son for life, 
and at his death to be distributed "among my legal heirs and next of kin who 
shall be by law entitled to the same as though I died intestate." Held, that the 
nephews and nieces of the testatrix took the corpus of the estate to the exclu- 
sion of the son's widow. Oleson v. Somogyi (1919, N. J. Ch.) 107 Atl. 798. 

The usual rule is that unless the testator has otherwise indicated, one is not 
excluded from taking a remainder as heir because also named as the life tenant. 
Re Wilson [1907] 1 Ch. 450, [1907] 2 Ch. 572; Thomas v. Castle (1904) 76 Conn. 
447, 56 Atl. 854; Ford v. Ford (1915) 220 Mass. 322, 107 N. E. 948; Bache's 
Estate (1914) 246 Pa. St. 276, 92 Atl. 304. But see Wilde v. Bell (1913) 86 Conn. 
610, 87 Atl. 8. As stated in the principal case, "the natural presumption is over- 
come by the legal presumption which arises from the use of technical words." 
A protracted attempt upon the part of a life tenant to terminate a trust in her 
favor by invoking this rule was unsuccessful. Ackerman v. Union & New 
Haven Trust Co. (1915) 90 Conn. 63, 96 Atl. 149; (1917) 91 Conn. 500, 100 Atl. 22. 
In the principal case, the court quite properly was astute in discovering an inten- 
tion other than that presumed under the technical rule, though its result hardly 
accords with Re Wilson, supra. The court relied mainly upon the discretion 
given to the son's trustees to use from the corpus, a provision unnecessary if he 
was to take as sole heir; on the use of the word "shall" in connection with 
heirs as indicating an intention that heirs should be ascertained at the son's, 
rather than at the death of the testatrix (sed quaere, in view of the expression 
"entitled to the same as though I died intestate") ; and on the direction for 
distribution "among" the heirs, which showed that more than one person was 
contemplated. 

Workmen's Compensation Act— Accidental Violence to Physical Struc- 
ture — Rupture Caused by Vomiting. — One Clark was employed by the defend- 
ant company as a night watchman. He was found dead in the company's mine 
one morning, with his clothes on fire. The referee found that his death was 
caused by a rupture of the aorta due to "an extra effort in vomiting," and 
that the vomiting was due to either noxious gases, the smell of his burning 
clothes or fright at discovering that his clothes were burning. It was also 
found that he was syphilitic ; that, while he might have lived four or five years, 
he was susceptible to a rupture of the aorta and might have died at any time. 
Clark's wife sued for compensation for his death. Held, that she should 
recover. Clark v. Lehigh Valley Coal Co. (1919, Pa.) 107 Atl. 858. 



